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PER CURI AM

Leon R Fuller appeals the district court's' order denying his
28 U.S.C. 8§ 2255 motion. W affirm

Fol Il owi ng Ful | er' s convi ction on drug-rel at ed char ges st enm ng
fromhi s nmet hanphetam ne distribution activities, he was sentenced
to 135 nonths' inprisonment and five years' supervised rel ease. On
di rect appeal, we affirnmed. United States v. Fuller, 942 F. 2d 454,
457 (8th Cr.), cert. denied, 502 U S. 914 (1991), and 502 U S
1039 (1992). Fuller then filed this notion, asserting that his due
process right to be sentenced based on accurate and reliable

information was violated because he was sentenced under the
Qui delines for D nethanphetam ne (instead of L-nethanphetam ne)
wi t hout any evidence of the type of nethanphetam ne, and that his
counsel was ineffective for not challenging the D nethanphetam ne
presunpti on.

'The Honorable M chael J. Melloy, Chief Judge, United States
District Court for the Northern District of |owa.



In response to a district court order, the governnent
presented evidence that the methanphetam ne admtted at trial had
been tested for type, and cont ai ned D nmet hanphet am ne. Noting t hat
this appeared to resolve the nmotion to Fuller's detrinent, the
district court gave him an opportunity to rebut the governnent's
evi dence. Fuller responded that the governnent was attenpting to
i ntroduce i nadm ssi bl e evidence into the record and urged t he court
not to consider the governnment's evidence without first holding a
hearing at which he <could <challenge the foundation and
adm ssibility of the evidence. Wthout conducting a hearing, the
court denied Fuller section 2255 relief.

We conclude that Fuller's challenge to the district court's
reliance on the evidence submtted by the governnent nust fail, as
the court was expressly permtted to direct the parties to expand
the record by submitting additional material s--includi ng docunents
and exhibits--relevant tothe nerits of Fuller's npotion. See Rules
Governi ng Section 2255 Proceedings 7(a),(b). Further, Fuller had
an opportunity to respond to the supplenental |ab reports, the
aut henti cati on of which was not required. See id. 7(c), (d).

In any event, we conclude that the district court properly
deni ed Fuller section 2255 relief, because the notion, files, and
records conclusively showhe is not entitledtorelief. See Arnold
v. United States, 63 F.3d 708, 709 (8th G r. 1995). Even if
counsel's failure to object to the <classification of the
nmet hanphet am ne as D- net hanphet am ne was unreasonable, Fuller did
not show he was prejudiced as a result of this omssion, as he
nei ther all eged nor provided evidence that the nethanphetan ne was
in fact L-nethanphetam ne, despite having nore than three nonths to
do so before the court ruled on his notion. See Strickland v.
Washi ngton, 466 U.S. 668, 687 (1984); United States v. Acklen, 47
F.3d 739, 744 (5th Gr. 1995) (nobvant nust tender specific,
verified basis or evidence, beyond nere naked assertion or belief,
that drug was in fact L-nmethanphetamine); cf. United States v.
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Ward, 55 F.3d 412, 414 (8th Cr. 1995) (noting contention that
substance was L- net hanphet am ne, not D-net hanphetam ne, was based
on "evidence readily avail able" to defendant).

Accordingly, the judgment of the district court is affirnmed.
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